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Presidential Power

Has President Obama overstepped bis authority?

resident Obama’s recent moves to shape U.S. policy,
ranging from taking executive action on immigration
to beginning to restore diplomatic ties with Cuba,
have stirred new controversy over the limits of
presidential power. Congressional Republicans accuse him of
usurping the Constitution, and Democrats defend his actions as
legitimate responses to the partisan gridlock on Capitol Hill. Every
president has stretched the constitutional boundaries separating the
executive branch from the legislative and judicial, using executive
orders, recess appointments, vetoes and other tools to accomplish
policy goals. But the debate over executive power has become
more heated in recent years, partly because congressional gridlock
has made it harder for presidents to carry out their agendas
through legislation. The U.S. fight against global terrorism since the
Sept. 11, 2001, attacks has led some observers to question whether

the Obama and George W. Bush administrations exceeded their

President Obama signs an executive order raising the
minimum wage for federal contractors to $10.10 on
Feb. 12, 2014. Critics say Obama overstepped his

authority in taking action requiring expenditures;
others note presidents throughout history have
exercised broad powers over federal agencies.
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* Should presidents be allowed
more national security power?
* Can presidents engage in
military conflict without con-
gressional authorization?

* Do presidents have author-
ity to direct policymaking by
federal agencies?
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Presidential Power

BY CHRISTINA L. LYONS

THE ISSUES

t was President Obama’s
I way of telling Congress
to put up or shut up.

As he announced last No-
vember that he would unilat-
erally halt the deportation of
nearly 5 million undocumented
immigrants, Obama said he had
“one answer” for those in Con-
gress who question his authority
to do so: “Pass a bill” !

The response from con-
gressional Republicans was
swift. Obama “cemented his
legacy of lawlessness and
squandered what little credi-
bility he had left)” House
Speaker John Boehner of
Ohio declared. Sen. Rand Paul
of Kentucky, a possible 2016
presidential candidate, said
Obama’s moves “blatantly ig-
nore the separations of pow-
ers and the principles our
country was founded on.” ?

The fight over Obama’s ac-
tion on immigration is part of
a larger debate over the limits
of presidential power and the
boundaries separating the ex-
ecutive, legislative and judicial
branches of government. The
debate has roiled nearly every
administration since George Washington’s
in the 1790s but has become louder
and more boisterous in recent years.

While the controversy over presi-
dential power is “nothing new,” says
American University history professor
Allan Lichtman, it has taken on new
visibility, partly because partisan grid-
lock in Congress has made it harder
for recent presidents to carry out their
agendas without relying on executive
actions. Moreover, the growing global
threat of terrorism has spurred recent
presidents to act quickly to protect na-
tional security.

WWW. cqresearcher. com

Barack OBAMA.

A demonstrator near the White House on Nov. 21, 2014,
protests President Obama’s executive action halting
deportation of nearly 5 million undocumented immigrants.
Opposition to Obama's actions on immigration, the
minimum wage and other policies reflects the ongoing

debate over the limits of presidential power.

“Right now we’ve got both [partisan
gridlock and global terrorism] going
on, and we had both going on with
[President George W. Bush as well”
says David Cole, a professor of law
and public policy at Georgetown Uni-
versity Law Center. “It's not surprising
there’s a lot of this kind of debate.”

Determining the legality of presi-
dential actions hinges on how the Con-
stitution is interpreted. The document’s
framers sought to balance authority
among the three branches of govern-
ment. But Article II, which addresses
presidential power, says only that the

president is the “commander
in chief” and must ensure that
laws are “faithfully executed.”

Under those broad guide-
lines, presidents have used
such unilateral tools as exec-
utive orders, vetoes, presidential
memoranda, signing statements
and recess appointments to deal
quickly with emergencies or
attain their policy goals. In the
most recent example, Obama
on Feb. 24 vetoed legislation
authorizing construction of the
controversial Keystone XL oil
pipeline, which would transport
heavy crude from Canada to
Port Arthur, Texas. 3

“Some presidents are re-
luctant to act without clear
constitutional or statutory au-
thorization, but most presi-
dents have not viewed their
authority as restricted to the
plain text of the Constitution
or the explicit approval of
Congtess,” said Chris Edelson,
an assistant professor of gov-
ernment at American Univer-
sity. Added Edelson, “When
asked to review presidential
actions, the Supreme Court
has been unable to develop
a magical formula to define
the scope and limits of presi-
dential authority.” 4

Without such a formula, debates
over presidential power increasingly
have become politically and ideologically
charged. “One of the things that is
hard to get by is the set of political
conflicts of the moment,” says Phillip
Cooper, a professor of government at
Portland State University. “For Repub-
licans to suggest Obama is making
greater use of [presidential power] than
[Republican George W.] Bush did bears
no relationship to reality. Bush used
it dramatically.”

So did Republican President Ronald
Reagan and Democratic President Bill

Getty Images/Chip Somodevilla
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Executive Orders

Obama Uses Executive Powers Less Often

President Obama has vetoed just three bills during his six years in
office, though congressional Democrats blocked many Republican
bills from reaching him during his first term, and Republicans expect
more vetoes in Obama’s final two years in office. Republican Ronald
Reagan leads all recent presidents in executive orders, while
Democratic President Bill Clinton leads in signing statements.

Signing Statements

Source: Todd Garvey, “Presidential Signing Statements: Constitutional and
Institutional Implications,” Congressional Research Service, Jan. 4, 2012, http://
tinyurl.com/mu8kjqp; Gerhard Peters, “Presidential Vetoes,” The American
Presidency Project, Feb. 24, 2015, http://tinyurl.com/d6lasq9

Clinton, both of whom issued more
executive orders and signing statements
than Bush or Obama so far. (See graph,
above.)

Louis Fisher, a scholar in residence
at The Constitution Project, a nonpartisan
Washington-based think tank, says presi-
dential scholars and the media have
glorified the presidency over the past
50-plus years, creating pressure for pres-
idents to be active on the policy front.

Recent polls indicate the American
public is divided on the issue of pres-
idential power. A Wall Street Journal/
NBC News poll last November indicated
that 56 percent of those surveyed want-
ed Congress, not Obama, to take the
lead role in setting policy. And 48 per-
cent said they disapproved of Obama
taking executive action to change im-
migration laws, compared with 39 per-
cent who said they approved. > (See
graph, p. 221.)

On both the domestic- and foreign-
policy fronts, critics contend the Obama
White House meddles too much in
Cabinet-level affairs by issuing regula-
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tions through executive order or di-
recting policy through memoranda to
agency heads. In areas ranging from
climate change and education to im-
migration and diplomatic relations with
Cuba, Obama “has usurped an extra-
ordinary amount of authority within
the executive branch,” charged Sen.
Mike Lee, R-Utah. ©

Politico, a Washington-based political
publication, said the “White House has
micromanaged practically every move”
at the Food and Drug Administration,
“well before rules are submitted to the
White House Office of Management
and Budget for review.” 7

Some of the most contentious con-
flicts have focused on presidential ac-
tions to fight terrorism and deploy military
forces.

Bush came under harsh criticism
for exercising what some said was “un-
constitutional” authority in the aftermath
of the Sept. 11, 2001, terrorist attacks.
Citing national security concerns, he
defended a wide-ranging electronic sur-
veillance program, the formation of

military tribunals to try suspected ter-
rorists, the use of the Guantanamo
Bay, Cuba, military prison to incarcerate
such suspects and the deployment of
drones to attack suspected terrorists in
foreign territories. 8

As a presidential candidate, then-
Sen. Obama of Illinois criticized Bush’s
unilateral military actions. “We've paid
a heavy price for having a president
whose priority is expanding his own
power,” he said in October 2007. ? Yet
Obama continued — and some say
expanded — many of the Bush pro-
grams, including domestic surveillance
and drone attacks.

Many conservatives defend the ex-
ercise of executive power to respond
to terrorist threats, but Fisher disagrees.
“It’'s nothing new to have people around
using violence against the U.S.” he
says. After taking immediate defensive
actions, presidents still should seek
congressional approval before acting
further, he says.

The rise of global terrorism and the
resulting ongoing military conflicts point
to a longer-running constitutional debate
over presidential power to wage war.
Since 1950, presidents typically have
avoided using the term “war” when re-
ferring to military conflicts and frequently
have deployed forces unilaterally, even
though the Constitution says only Con-
gress can declare war.

But others say the president has wide
leeway as commander in chief to dis-
patch the military, absent a congressional
declaration of war. '© Madeleine Al-
bright, secretary of State in the Clinton
administration, defended Clinton’s uni-
lateral decision in 1998 to authorize
airstrikes against Iraq when that country
refused to cooperate with NATO chem-
ical weapons inspectors. “We are talking
about using military force, but we are
not talking about a war,” she said.
“That is an important distinction.” 1

Obama used a similar rationale when
he ordered the bombing of Libyan dic-
tator Moammar Gadhafi’s regime in
2011 and, beginning last September,



airstrikes against the Islamic State terrorist
group, also known as ISIS or ISIL.*

Many observers say the legislative
and judicial branches need to be more
involved in such decisions. “Of great
concern is the unwillingness of Con-
gress and the judiciary to independently
check executive actions that violate
statutes, treaties and the Constitution,”
Fisher wrote last year. '

But Harvard law professor Jack
Goldsmith has argued that the consti-
tutional system of checks and balances
is working. Congress, the courts and
the press, he says, “have pushed back
far harder against the commander in
chief [since 9/11] than in any other
war in American history.” Congress,
for example, has imposed limits and
oversight on interrogation, detention
and intelligence surveillance activities
by the executive branch. 13

Five months after the administration
began bombing ISIS, Obama sought
congressional authorization to use force
against the group for no more than
three years and said he would not de-
ploy ground forces. He said he already
had authority, under a broad 2001 law,
to use military force but that “we are
strongest as a nation when the president
and Congress work together.” 14

Obama’s request ignited a divisive
debate in Congtress over the details of
his plan to eradicate the Islamic State
and how much authority to grant the
president.

As the broader debate over presi-
dential power continues, these are some
of the questions under discussion:

Should presidents be allowed
more national security power in
a post-9/11 world?

On a September morning in 2011,
American drones took off from a CIA
airstrip in southern Saudi Arabia,
crossed into Yemen and targeted a

* The acronyms stand for the Islamic State of
Iraq and Syria and the Islamic State of Iraq and
the Levant.
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Majority of Americans Want Congress to Lead

Fifty-six percent of Americans said they want Congress rather than
President Obama to take the lead in setting

U.S. policy, according to a Wall Street

Journal/NBC poll conducted last
November among 1,000 adults.

Poll: Who do you want to
take the lead role in
setting policy for the
country?

Source: Reid Epstein, “Americans Don’t Want Obama Leading on Policy —
WSJ/NBC Poll,” The Wall Street Journal, Nov. 19, 2014, http://tinyurl.com/q4cgqjf

group of trucks clustered in the desert.
The drones fired, killing several men,
including two U.S. citizens — among
them New Mexico-born Anwar al-Awlaki,
a Muslim cleric who was accused of
helping to instigate attempted terrorist
attacks against the United States. 1
The episode heightened debate
about whether presidents should be
able to order military strikes against
U.S. citizens — without congressional
knowledge — to protect national se-
curity, or whether such actions endan-
ger Americans civil liberties, 10
Administration officials justified the
attack under the 2001 Authorization for
Use of Military Force (AUMF), a law
that gives presidents the power to use
“all necessary and appropriate” force
against anyone who had planned or
assisted in the Sept. 11, 2001, terrorist
attacks or harbored the perpetrators. 17
In 2004, the Supreme Court said the
AUMF authorizes the capture and de-
tention of U.S. citizens abroad. But Jus-
tice Sandra Day O’Connor, writing the
majority opinion, said U.S. citizens must
be allowed to appeal their detention.
“[A] state of war is not a blank check
for the President when it comes to the
rights of the nation’s citizens.” 18
Georgetown University’s Cole says
the president has latitude in national
security and foreign policy. But he ar-

gues that taking action such as the
drone attack against Awlaki without
notifying Congress violated a U.S. cit-
izen’s rights.

Similarly, civil-liberties and human-
rights advocates were alarmed by re-
ports in 2010 that Obama would rec-
ommend continued use of military
tribunals, rather than civilian courts,
to try suspected Sept. 11 terrorist plotters
jailed at Guantinamo Bay. ' And
watchdog groups, lawmakers and legal
experts objected to the National Security
Agency’s expanded use of electronic
surveillance of American citizens, which
was revealed by defense contractor
Edward Snowden in 2013. %

The Bush and Obama administra-
tions consistently defended their actions
by stating their duty to protect national
security. “I believe in a strong, robust
executive authority, and I think that
the world we live in demands it,” Dick
Cheney, vice president in the George
W. Bush administration, said in de-
fending the administration’s expansion
of electronic surveillance under the
USA PATRIOT Act. In wartime, he said,
the president “needs to have his con-
stitutional authority unimpaired.” 2!

Roger Pilon, director of the Center
for Constitutional Studies at the liber-
tarian Cato Institute, a think tank in
Washington that leans to the right on
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policy issues, says the president should
be able to act quickly in foreign affairs
and to protect national security. He
cited Alexander Hamilton’s argument
in the Federalist Papers that the chief
executive should be able to act with
secrecy and dispatch. “That's why we
have a unitary executive,” Pilon says.
“The framers thought of the possibility
of a three-headed executive, and that
was soon abandoned.”

Congress cannot make quick deci-
sions, Pilon says, because it is composed
of 535 people, “each with their own
idea about how that authority should

authorization for military force to take
defensive actions during an emergency,
but for continued actions presidents
should seek congressional approval.

Cole says the argument that presi-
dents should have broad, unilateral na-
tional security authority in today’s world
“can be overstated.” Presidents need to
act quickly in certain situations, “but
that's not the case in most of what
went on after 9/11 he says. “There
was plenty of time to debate AUMEF,
adapt it, change it

Congress granted presidents broad
national security authority in 1947,

A sign in Hailey, Idaho, on June 1, 2014, celebrates the release of Sgt. Bowe
Bergdahl, who was held prisoner in Afghanistan for five years before his release
in a prisoner exchange. The House voted in 2014 to condemn President Obama

for not giving Congress 30 days’ notice that he was going to exchange five
terrorist suspects for Bergdahl. Republicans said the secret decision to swap the
prisoners violated the National Defense Authorization Act. The White House said
it needed to act quickly and that the president is required to protect U.S. soldiers.

be described. That alone tells you a
lot about why [the framers] wanted
the executive to have a somewhat free
hand” in national security and foreign
affairs.

But some political observers say the
argument that presidents should have
expanded national security authority
amid today’s terrorism threats is made
too freely. The Constitution Project’s
Fisher says a president doesn’t need

222 CQ Researcher

when it created the CIA and granted
it control over covert operations. Then,
within weeks of the 9/11 attacks, Con-
gress expanded presidential powers —
particularly electronic surveillance au-
thority — with passage of the PATRIOT
Act and then the AUMF.

Cooper, of Portland State, says Con-
gress should not have granted the pres-
ident such expansive authority. “People
make such a broad statement of emer-

Getty Images/Scott Olson

gency presidential power in almost
every emergency situation we have
had,” he says. “Presidents use [that lan-
guage] to ratchet up authority, and it
doesn’t get ratcheted back down” by
the courts or Congress.

The public, Congress and the courts
have shown they believe the president’s
authority should be limited in national
security. The Bush administration, for
instance, was forced to retreat “on some
of its most aggressive executive initia-
tives” as Bush neared the end of his
second term, says Cole, such as its ag-
gressive interrogation of Guantanamo
prisoners and its use of warrantless
wiretapping.

Harvard’s Goldsmith likewise argued
that Congress has successfully limited
the president’s national security powers
by urging oversight of intelligence sur-
veillance and blocking Obama’s move
to close the Guantinamo prison.

Can presidents legally engage in
overseas military conflict without
congressional authorization?

Legal scholars widely agree presi-
dents may order U.S. troops to fight
when the country is attacked or an
attack appears imminent, yet they dis-
agree on whether presidents must seek
congressional approval to undertake
military action in other situations.

While Obama as a presidential can-
didate criticized Bush for committing
military forces overseas without congres-
sional approval, Obama did not consult
Congress in 2011 before ordering military
strikes against Libya to help rebels over-
throw Gadhafi, a move authorized by
the U.N. Security Council. ??

The Office of Legal Counsel, a Justice
Department office that helps the at-
torney general advise the White House,
had concluded that a “war” involves
“prolonged and substantial military en-
gagements.”

“Under that analysis, . . . the oper-
ations in Libya did not meet the ad-
ministration’s definition of ‘war, ” so it
did not require congressional approval,



said Marvin Kalb, a nonresident senior
fellow at the Brookings Institution think
tank in Washington. 23

In Senate Foreign Relations Commit-
tee hearings on Obama’s action, Temple
University law professor Peter J. Spiro
said that “because the [Libya] operation
is limited in nature, scope and duration,
it fits comfortably within the practice
relating to the use of force short of
‘real war” ” To commit U.S. forces in
such “less significant engagements,” he
said, “the president is constitutionally
empowered to deploy U.S. forces with-
out congressional authorization.” 24

But, Fisher told the committee: “Fun-
damental to the Constitution is the
framers’ determination that Congress
alone can initiate and authorize war.” 2

The GOP-controlled House passed
a measure disapproving of Obama’s ac-
tion in Libya without congressional au-
thorization, saying it violated the 1973
War Powers Resolution. Several members
sued the president, but a federal judge
dismissed the case, saying the members
had no standing to sue because they
weren't injured by the decision. 20

Georgetown University’s Cole says, “The
framers clearly contemplated a divided
power with respect to war and gave Con-
gress a substantial amount of authority to
declare war, negotiate terms of engagement
and organize the military”

However, The Constitution Project’s
Fisher points to a growing assumption
of power that began with the Cold
War and the fear of communism. As
a result, the past seven decades saw
the United States become involved in
what Fisher called “presidential wars”
— declared without congressional con-
sultation and doing “substantial harm
to the nation, particularly the Korean
War, the Vietnam War and military ac-
tions against Iraq in 2003. %7

Cooper, of Portland State, says the
growth of such assumed powers has
resulted from presidents following prece-
dents set by previous administrations.
When Obama sought authorization in
February to use force against ISIS, he

WWW. cqresearcher. com

declared authority under NATO, a prece-
dent set by President Harry S. Truman
in 1950 when he sent U.S. forces into
the Korean War. 8 And, like Bush,
Obama claimed authority under the
2001 AUMF to attack ISIS. %

“Like many presidents, Obama has
taken as broad a view of authorities
Congress has given him as possible,”
Cole says. “In this case, he’s taken too
broad a view.”

Cato’s Pilon says that throughout its
history the United States has been in-
volved in “upwards of 200 foreign military
actions,” only five of which have been
declared wars. Presidents may feel they
can avoid going to Congress in com-
pliance with the War Powers Resolution
by calling an action a “military conflict
rather than a war” Pilon says. “But
once you get Congress involved in
statutes, you turn a political matter into
a legal matter and invite litigation in
courts, and that is no way to conduct
foreign policy.”

Nevertheless, it remains unclear how
to balance the president’s authority
when military conflicts may result in
lengthy battles without a defined end
— an issue being debated in Congress
as it considers the president’s resolution
for war authority against ISIS.

“The question many have raised is what
to do when there is conflict with a nonstate
actor [terrorist group] with whom there is
no likelihood there will be any formal
truce” as in traditional wars, Cole says.

Do presidents bave authority to
direct policymaking by federal
agencies?

In late 2014, just after raising ques-
tions about Obama’s legal authority to
stop deporting certain categories of
undocumented immigrants, Republicans
took issue with his announcement that
he was easing a 54-year-old trade and
travel ban against Cuba.

“We cannot have a president of the
United States that believes that he can
make up the law as he goes,” said
Rep. Steve King, R-Iowa. 3

The charges followed a series of
Republican criticisms of the adminis-
tration for issuing executive orders and
mandating new policies or rules in
areas not addressed by Congress.

In addition to changing immigration
rules, the Obama White House has
announced rules aimed at:

* reducing carbon emissions;

* creating jobs for veterans;

* preventing drug shortages;

* raising fuel economy standards;

* curbing domestic violence;

e delaying the employer mandate
provision of the Affordable Care act;

* ignoring enforcement of marijuana
laws; and

* ignoring enforcement of the De-
fense of Marriage Act. 3' (See sidebar;
p. 228)

“Everyone I talk to at the federal agen-
cies says, ‘The White House is micro-
managing everything,’ ” said Marion Nestle,
a consumer advocate and professor of
nutrition, food studies and public health
at New York University. 32

Dan Epstein, executive director of
the civic watchdog group Cause of Ac-
tion, says Obama has “politicized the
bureaucracy” by dictating agency ac-
tions. In August 2014, the group sued
the Obama administration, alleging that
White House attorneys interfere with
the release of public documents in vi-
olation of the Freedom of Information
Act (FOIA). The practice is based on
an April 15, 2009, White House memo
directing general counsels at all exec-
utive agencies and departments to con-
sult with White House counsel before
complying with FOIA requests. 33

Epstein says the memo “allowed the
White House to assert more control
over the ways agencies control docu-
ments that let the public know what
the government is up to. It has chilled
democracy, and done so in ways that
have gone unchecked by Congress and
the courts.” As a result, he says, agencies
“are following laws dictated by the
president rather than laws dictated by
the people.”
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Executive Order

Memorandum

Proclamation

Signing Statement

Veto

A Guide to Presidential Actions

Presidents can use a number of tools to react to emergencies, change federal policies, appoint
officials without congressional approval or block bills passed by Congress.

Action Purpose

Directs government officials and agencies to change a policy or carry out a
specific task; has the force of law but can be negated by Congress.

Carries out routine decisions or directs agencies to perform duties consistent
with existing law or presidential priorities; does not become law unless it
imposes a penalty or obligation, confers authority or immunity and is appli-
cable to the general public.

Directs government agencies in implementing a policy change that affects
activities of “private individuals,” or people outside of federal agencies; does
not become law unless it imposes a penalty or obligation, confers authority
or immunity and is applicable to the general public.

Recess Appointment Temporarily appoints an official to a federal agency position; appointment is
made when Congress is in recess, bypassing Senate approval process. The
appointment expires at the end of the Senate’s next session or when the
recess appointee or someone else is nominated, confirmed and permanently
appointed to the position.

Provides presidential interpretation of a bill being signed into law; includes
president’s constitutional objections to certain provisions.

Returns a bill passed by both houses of Congress to the house in which it
was proposed; includes president’s reasons for not signing the legislation
into law. A veto effectively kills a bill unless two-thirds of the members of

both houses agree to override the veto.

Source: Vivian S. Chu and Todd Garvey, “Executive Orders: Issuance, Modification, and Revocation,” Congressional

Research Service, April 16, 2014, http.//tinyurl.com/ox3uavk; Todd Garvey, “Presidential Signing Statements: Constitutional
and Institutional Implications,” Congressional Research Service, Jan. 4, 2012, http.//tinyurl.com/mu8kjqp; Henry B. Bogue,
“Recess Appointments: Frequently Asked Questions,” Congressional Research Service, June 7, 2013, http://tinyurl.com/

Ih2gnu9; Elizabeth Rybicki, “Veto Override Procedure in the House and Senate,” Congressional Research Service, Feb. 25,

2015, http://tinyurl.com/kjck573

Several administrations have closely
monitored agency actions, says The
Constitution Project’s Fisher. “I think
presidents make a mistake getting in-
volved in a whole lot of detail,” he
says. “They just can’t do that”

In 1789, Congress authorized presi-
dents to remove the head of a depart-
ment who cannot or will not carry out
the law, Fisher explains. “But that
doesn’t mean a president is going to
run the agency,” he says, noting that
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attorneys general since the 1820s re-
peatedly have advised presidents that
they cannot direct policy or change
an agency decision. “Anything that’s
adjudicatory [in agencies] is of no busi-
ness to the presidency.”

Obama has often said he would act
if Congress remained gridlocked on
legislation or blocked his initiatives.
But Cato’s Pilon says just because Con-
gress doesn’t do what the president
wants does not mean it isn’t doing its

job. “Gridlock was built into the system,”
he says. The framers of the Constitution
“didn’t want government to act unless
it had clear authority to do so.”
Pilon says that since Democratic
President Franklin D. Roosevelt's New
Deal in the 1930s, domestic programs
have vastly enlarged the federal gov-
ernment, and presidents have been
tempted to play a greater role in do-
mestic policymaking. And congressional
Democrats, he says, are often incon-



sistent on executive authority: “They
want to hamstring the president strongly
in foreign affairs but leave him wide
open in domestic affairs.”

Fisher questions the accountability
of presidentially appointed “czars,” such
as the short-term “Ebola czar” whom
Obama named last year to coordinate
a strategy for fighting the deadly disease
in the United States. “We don’t know
anything about that [position] or how
they are paid,” he says.

Fisher criticized other presidential
actions that also require federal ex-
penditures, such as Obama’s order to
hike the minimum wage of federal
contractors. “How can a president raise
salaries? That takes money. And that’s
an appropriation,” he says.

Attorney General Eric Holder de-
fended Obama’s order: “There’s a con-
stitutional basis for it and, given what
the president’s responsibility is in run-
ning the executive branch, I think that
there is an inherent power there for
him to act in the way that he has” 34

Lichtman of American University
says that throughout history presidents
have had “broad authority over agen-
cies,” citing President Abraham Lincoln’s
decision to suspend habeus corpus
during the Civil War and President Her-
bert Hoover’s executive order in 1930
to slash immigration. Likewise, presi-
dents’ prosecutorial discretion — the
power to decide not to enforce laws,
as in the case of Obama deciding not
to enforce certain immigration or federal
marijuana laws — is “broad,” he says.

Many scholars say Congress tends
to produce laws with gaps or vaguely
written provisions, allowing the exec-
utive branch to write specifics into pol-
icy. When Congress leads, it tends to
do so with a “broad brush,” says William
Funke, a law professor at Lewis and
Clark Law School in Portland, Ore. For
example, he notes, the Clean Air Act
mandated only that the government
“protect the public health,” and in recent
years it has led to rules aimed at limiting
climate change. The president “is just
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trying to make complicated systems
work in the real world,” he says.
Portland State University’s Cooper de-
fends many of Obama’s actions to direct
policy through administrative agencies,
including through the rulemaking
process. “Every administration is asked
to undertake rulemaking,” and it does
not entail an abuse of power when an
administration works through indepen-
dent regulatory agencies, he says.
However, Cooper says, Obama over-
stepped his authority when he delayed
the statutory deadline for the employer
mandate in the Affordable Care Act
(known as Obamacare), as Republicans
allege in a lawsuit pending before the
Supreme Court — a point on which
many scholars and legal experts agree.
But the solution to such disagree-
ments, Cooper says, is for Congress and
the White House to work together, which
has not occurred much in recent years.
“We used to have ways of people having
ideological fights and disagreements but
also ways of working together to get
things done,” says Cooper. =

BACKGROUND

Early Power Struggles

he framers of the Constitution

sought to balance desires for a
stronger executive with fears of an im-
perialist power, providing broad au-
thority in Article II for the president
to be “Commander in Chief of the
Army and Navy of the United States,
and of the Militia of the Several States,
when called into the actual Services
of the United States.” The president
also “shall take Care that the Laws be
faithfully executed.”

But power struggles quickly ensued
between Congress and the executive,
and the judiciary occasionally stepped
in to resolve them.

Early presidents developed a range
of tools to assert their authority. President
George Washington (1789-1797) fired
Cabinet officers (Congress in 1789 specif-
ically permitted such action for the de-
partments of State, War and Navy);
vetoed legislation; issued executive or-
ders and memoranda and controlled
foreign policy. %

President Thomas Jefferson (1801-1809)
unilaterally completed the Louisiana Pur-
chase in 1803. He also fought an unde-
clared war, the First Barbary War (1801-
1805), which pitted the United States
against North African entities, known as
the Barbary States, that were practicing
state-supported piracy against American
ships in the Mediterranean. 3¢

During this period, federal courts
issued a series of decisions asserting
Congress’ power over the president:

e In Talbot v. Seeman (1801), the
Supreme Court ruled that Congress has
a say in whether the country goes to
war and in defining the scope of op-
erations;

* In Little v. Barreme (1804), the high
court ruled that congressional statute
prevails over presidential proclamation;

e In US. v. Smith (1800), the federal
Circuit Court for the District of New
York ruled the president and military
aides may not unilaterally authorize mil-
itary actions against another country.

President Andrew Jackson (1829-
1837) tried to reassert the executive’s
authority in 1833, when he vetoed re-
newal of the Second Bank of the United
States, the country’s national bank, after
removing the secretary of the Treasury
for refusing to carry out his policy to-
ward the bank. Congress balked at
Jackson’s move to block the bank’s re-
newal while depositing federal funds
in state banks. And the Senate censured
Jackson, whom some called “King An-
drew,” for assuming “authority and
power not conferred by the Constitu-
tion.” 37 But three years later, after
Jacksonians gained the majority, the
Senate expunged the censure resolution
from its record. 3
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President Lincoln (1861-1865), whose
administration spanned the Civil War,
also took unilateral actions. In 1861,
with Congress out of session, he ini-
tiated military action after the South
seceded and the Confederates fired on
Fort Sumter in South Carolina. Lincoln

blockaded Southern ports and sus-

Senate. Johnson tried to suspend Sec-
retary of War Edwin Stanton, and, when
the Senate refused to concur, tried to
fire Stanton. But Johnson didn’t succeed,
and the issue led to his impeachment
and near removal from office. 40
Congress repealed the tenure law
in 1887 after facing similar disputes

President Richard M. Nixon waves goodbye as he leaves the White House for

Getty Images/David Hume Kennerly

the last time on Aug. 9, 1974, in the wake of the Watergate scandal, which Nixon
tried to cover up. The House Judiciary Committee approved three articles of
impeachment, and Nixon soon resigned. Congress and the Supreme Court
took a number of steps during Nixon's administration to end what
historian Arthur Schlesinger Jr. labeled “the imperial presidency” —
that is, too much power in the executive branch.

pended habeas corpus, which Congress
later authorized. Later, he unilaterally
issued the Emancipation Proclamation,
but subsequently sought legislative sup-
port to free the slaves. %

Congress clamped down on Lincoln’s
successor, President Andrew Johnson
(1865-1869). In 1867, it overrode his
veto of The Tenure of Office Act, which
limited the president’s ability to remove
officeholders without consent of the
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with Presidents Ulysses S. Grant (1869-
1877) and Grover Cleveland (1885-
1889, 1893-1897).

Growing Power

he early 20th century witnessed a
rise of presidential power, begin-
ning with President William McKinley
(1897-1901), who led the United States

into the Spanish-American War in 1898.
The trend grew with each administration
through that of President Franklin D.
Roosevelt.

President Theodore Roosevelt (1901-
1909) rallied public support and pushed
through Congress his ambitious Square
Deal agenda, aimed at fighting industrial
trusts and corporate monopolies and
helping the average worker. And through
a combination of laws and executive or-
ders, he set aside millions of acres of
federal land for conservation.

President Woodrow Wilson (1913-
1921) was less successful at working his
will. The Senate refused to ratify the Ver-
sailles Treaty ending World War I, largely
because of long-running personal ani-
mosity between the president and Senate
Foreign Relations Committee Chairman
Henry Cabot Lodge. 4! Wilson also failed
to persuade Congress to enact his vision
for the League of Nations, an international
body to resolve international disputes.

The Supreme Court, on the other
hand, supported Wilson in 1926 regard-
ing the power to remove subordinates.
In Myers v. US., Chief Justice William
Howard Taft, himself a former president,
concluded there wasn't the “slightest
doubt” the power to remove officers is
“vested in the President alone.” 2

Yet in 1935 the Supreme Court ruled
against Franklin D. Roosevelt (FDR) when
he removed William E. Humphrey as
head of the Federal Trade Commission.
The president had asked Humphrey
to resign, citing policy disagreements.
When Humphrey refused, Roosevelt
removed him anyway. The court said
the FTC was responsible for enforcing
“no policy except the policy of the
law.” 43

Meanwhile, Congress swiftly ap-
proved Roosevelts New Deal agenda
designed to help the nation recover
from the Great Depression. But it rejected
his controversial 1937 “court-packing”
proposal to add up to six justices to
the Supreme Court to rebalance the ex-
isting conservative court.

Continued on p. 228



Chronolo

Under a new Constitution,
precedents for unilateral presi-
dential action are set.

1789
Congress allows President George
Washington to fire Cabinet officers.

1803
President Thomas Jefferson unilater-
ally orders the Louisiana Purchase.

1862
President Abraham Lincoln suspends
habeas corpus during the Civil War.

1863

Lincoln issues the Emancipation
Proclamation, freeing slaves in the
states of the Confederacy.

Presidential powers continue to
grow.

1926
Supreme Court endorses presiden-
tial power to remove subordinates.

1940

President Franklin D. Roosevelt uni-
laterally agrees to transfer 50 Navy
destroyers to Great Britain in ex-
change for land rights.

1942

After 1941 Japanese attack on Pearl
Harbor, FDR orders 110,000 Japanese-
Americans interned in camps.

Courts, Congress seek to limit
president’s powers.
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1952

Supreme Court rules President
Harry S. Truman exceeded his au-
thority in nationalizing steel mills
to subvert a labor walkout during
Korean War.

1972

Investigation finds President Richard
M. Nixon mandated a cover-up of
the Watergate break-in. . . . Supreme
Court says Nixon cannot order war-
rantless wiretapping in domestic se-
curity cases.

1973
War Powers Resolution requires
congressional authorization for war.

1974

Congressional Budget and Im-
poundment Control Act limits
president’s authority to withhold

congressionally approved spending.

.. . Supreme Court orders Nixon
to turn over Watergate tapes.

1978

Foreign Intelligence Surveillance
Act requires judicial warrant for
foreign-intelligence gathering inside
the United States.

Presidents regain influence,
with limitations.

1986-87
Iran-Contra scandal weakens Presi-
dent Ronald Reagan.

1991

Congress approves President
George H. W. Bush’s request to
lead U.N. coalition against Iraq.

1998
House impeaches President Bill
Clinton for perjury and obstruction

in the Monica Lewinsky scandal;
Senate acquits him in 1999.

Terrorist attacks trigger debates
over presidential power.

2001

After Islamic terrorists attack the Unit-
ed States, Congress passes USA PA-
TRIOT Act and a resolution permit-
ting use of military force against al
Qaeda terrorist group. . . . President
George W. Bush authorizes military
tribunals to try enemy combatants.

2002
Congress authorizes U.S. invasion
of Traq.

2004

Supreme Court says president can
hold “enemy combatants,” but U.S.
citizens must be given hearings.

2005
Bush defends electronic surveillance
of U.S. citizens.

2011
President Obama authorizes bomb-
ing of Libya.

2014

Supreme Court rejects three Obama
recess appointments. . . . Obama
approves bombing of terrorist group,
orders halt in deportation of some
undocumented immigrants, announces
plan to end Cuba embargo.

2015

Obama asks Congress for authoriza-
tion to use force against the Islamic
State, also known as ISIS or ISIL. . . .
House GOP passes funding for
Department of Homeland Security
after failing to halt Obama’s ac-
tions on immigration.
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[mmigration Battle Heats Up in Congress

Republicans charge the Obama administration acted illegally.

of abusing his executive authority believe his unilateral

actions on immigration present a choice opportunity to
fight back and reset constitutional boundaries between Congress
and the White House.

“It's about the Constitution,” House Speaker John Boehner
said in January when announcing his intent to sue Obama over
his immigration policy, even as Republicans considered other
options to limit the president’s authority — such as defunding
his actions, repealing the order or impeaching him. !

“It’s about the rule of law. We're a coequal branch of our
government, and the president doesn’t have the ability to just
change law all by himself” Boehner said. 2

Legal scholars are divided over the constitutionality of Obama’s
actions to defer deportation of up to about 5 million immigrants
living in the United States illegally. But White House officials
are confident the administration will prevail in the courtroom.
“We believe that we acted within the full bounds of authority
enshrined to the executive branch, and we'll be defending that,”
White House spokesman Eric Shultz said. 3

Obama’s November 2014 immigration plan, reviewed and approved
by the Justice Department’s Office of Legal Counsel, granted three
years of deportation relief to undocumented parents of U.S. citizens
and to legal permanent residents who have lived in the United
States at least five years; provided three years of relief for children
brought here by their parents by 2010; and allowed additional visas
for working immigrants and workers in certain high-tech fields.

Republicans who for years have accused President Obama

“The actions I'm taking are not only lawful, they’re the kinds of
actions taken by every single Republican president and every single
Democratic president for the past half-century,” Obama said.

At the start of the 114th Congress, House Republicans tried
to block funding for Obama’s immigration actions via a funding
bill for the Department of Homeland Security, but the Senate
refused to follow suit. Hours before funding was set to run
out for the department on Feb. 28, lawmakers agreed to a one-
week funding extension. Days later, House GOP leaders capitulated
and cleared a one-year spending bill that did not restrict funding
for immigration control activities.

Meanwhile, a federal district judge issued a temporary injunction
against Obama’s immigration actions in ruling on a lawsuit by
two dozen states that alleged Obama had violated constitutional
limits on presidential power. The White House filed a motion to
reverse the ruling, saying the states do not have legal standing to
interfere with the presidents enforcement of immigration law.
“We're going to be as aggressive as we can,” Obama stated. ’

Elizabeth Price Foley, a constitutional law professor at Florida
International University College of Law in Miami, called Obama’s
actions unconstitutional. “There’s no logical stopping point to the
prosecutorial justification underlying President Obama’s immigration
policies,” she said. Under such a scenario, presidents “could simply
decide not to enforce entire sections of the Clean Air Act, tax
code or labor laws, or exempt entire categories of people.”

Roger Pilon, director of the Center for Constitutional Studies
at the Cato Institute, a libertarian think tank in Washington,

Continued from p. 226

Roosevelt was more successful with
other actions. With war erupting in Eu-
rope, but hemmed in by neutrality acts
and isolationist sentiment in Congress,
he acted unilaterally to adopt the 1940
Destroyers for Bases Agreement. It trans-
ferred 50 Navy destroyers to the British
Royal Navy in exchange for rights to
establish U.S. bases in three British pos-
sessions: Bermuda, Newfoundland and
the British West Indies.

After the Japanese bombed Pearl Har-
bor on Dec. 7, 1941, Roosevelt issued
an executive order in 1942 that more
than 110,000 Americans of Japanese de-
scent be transferred to “relocation centers”
widely known as internment camps.
Congress a month later ratified the order,
and the Supreme Court supported it.
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But in December 1983, a congressional
commission concluded the action was
“not justified by military necessity.”

‘Imperial Presidency’

Postwar presidents increasingly
sought more authority over the
nation’s affairs, but the Supreme Court
and Congress often curtailed their ef-
forts, particularly in the domestic arena.

With the creation of the U.N. Security
Council in 1945, presidents looked to
that new body when taking military
action. President Harry S. Truman (1945-
1953) went to war against North Korea
without seeking congressional approval,
basing his authority instead on a Se-
curity Council resolution. %

Truman often issued executive or-
ders, including one aimed at desegre-
gating the armed services by ordering
the equal treatment of service members
without regard to race, color, religion
or national origin. % But he suffered
a historic setback in 1952 during the
Korean War, when the Supreme Court
blocked his executive order authorizing
the secretary of Commerce to nation-
alize the nation’s steel mills to bar a
labor strike. 47 The court’s decision,
particularly Justice Robert H. Jackson’s
concurring opinion, crafted a frame-
work that future courts would use to
analyze whether a presidential executive
order was valid. 48

After the assassination of President
John F. Kennedy (1961-1963), President
Lyndon B. Johnson (1963-1969) pushed



says Obama has discretion only to delay deportation in individual
cases, not en masse for 5 million people.

However, 136 law professors wrote to Obama in September
saying the administration has authority to use “prosecutorial discretion”
— that is, decide how immigration laws should be applied —
“as a tool for managing resources and protecting individuals residing
in and contributing to the United States in meaningful ways.” The
professors said such discretion is “grounded in the Constitution,
and has been part of the immigration system for many years.” ?

House Democratic Leader Nancy Pelosi of California and
fellow House Democrats Luis Gutierrez of Illinois and Zoe
Lofgren of California said, “We all know that no president can
rewrite the laws. But it is important to remember that Congress
and the Constitution give presidents broad authority to take ex-
ecutive action on immigration policy.” They noted that Republican
Presidents Ronald Reagan and George H. W. Bush, after enactment
of the 1986 Immigration Reform and Control Act that granted
deportation relief to 3 million undocumented immigrants and
established a path for legalization, allowed children and spouses
not originally covered by the law to legally immigrate.

Eric Posner, a University of Chicago law professor, posed an un-
resolved question: “If, under the Constitution, the president must
enforce much of the law but need not enforce all of it, where should
the line be drawn? It might be surprising that after two centuries of
constitutional experience, we don't know the answer” !!
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through Congress his “Great Society”
program, aimed at alleviating domestic
poverty and racial discrimination. Yet
many in Congress and the public said
he failed to obtain congressional autho-
rization for an escalation of the Vietham
War. Congress had approved the Gulf
of Tonkin Resolution of 1964 to allow
military action in Southeast Asia in re-
sponse to two alleged attacks on U.S.
destroyers in the Gulf. The resolution
allowed the president to use “all necessary
measures to repel any armed attack
against the forces of the United States
and to prevent further aggression.” 4
In 1969, the Senate Foreign Relations
Committee — chaired by Arizona Demo-
crat William J. Fulbright — issued a report
on US. commitments overseas and at-
tributed “a fair share” of the expansion
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of presidential power to congressional
acquiescence. X Members of Congress
already were seeing that the Gulf of
Tonkin resolution granted the president
broad authority, and they repealed it in
1970 after Richard M. Nixon (1969-1974)
took office.

Congress and the Supreme Court
took further steps to end what historian
Arthur Schlesinger Jr. labeled “the im-
perial presidency” — that is, too much
power in the executive branch begin-
ning in Wilson’s term. The high court
and Congress acted particularly in re-
sponse to what they viewed as a grow-
ing abuse of power by Nixon.

Amid the Watergate scandal — the
1972 break-in at Democratic National
Committee headquarters in the Water-
gate office complex in Washington —

congressional investigations revealed
that Nixon had collected “hush money”
for the burglars, who were members
of his re-election team. The investigations
said Nixon also tried to bar the FBI
from investigating the crime, destroyed
evidence and fired uncooperative staff
members. The House Judiciary Com-
mittee approved three articles of im-
peachment, and Nixon soon resigned.

Earlier in the Pentagon Papers case
in 1971, the Supreme Court said two
newspapers were constitutionally entitled
to publish a secret Defense Department
study of the Vietnam War, overruling
Nixon’s claim of “inherent power” to
halt publication to make the country
“secure.” And in 1972, the Court said
Nixon could not order warrantless wire-
tapping in domestic security cases. !
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Rep. Elizabeth Holtzman, D-N.Y,,
sued the administration after Nixon vetoed
a measure barring the Defense Depart-
ment from using federal funds to support
military operations in Cambodia or Laos.
A federal district court ruled in 1973 that
Congress’ failure to override the veto did
not equal authorization for bombing Cam-
bodia. That same year, Congress passed
the War Powers Resolution requiring pres-
idents to request a congressional decla-
ration of war and clarifying that appro-
priations alone do not constitute an
authorization of war. >

When Nixon angered many in Con-
gress by blocking congressionally ap-
proved spending on an environmental
project he opposed, Congress passed
the Budget and Impoundment Control
Act of 1974, which barred a president
from withholding funds appropriated
by Congress.

Congress took further steps to curtail
the presidency during the administra-
tions of Gerald R. Ford (1974-1977) and
Jimmy Carter (1977-198D).

During Ford’s administration, Congress
sought to rein in executive branch offices
— the CIA and the FBI — which Senate
investigators found had abused their power
by, among other things, spying on Amer-
icans and attempting to assassinate foreign
leaders. The Senate Select Committee on
Intelligence, led by Sen. Frank Church,
D-Idaho, reported that “intelligence ex-
cesses” had occurred during the Cold
War and recommended reforms and
strengthened congressional oversight. >3

In 1977, Congress adopted the In-
ternational Emergency Economic Powers
Act, which authorized the president to
regulate commerce in a national emer-
gency resulting from an extraordinary
foreign threat. Congress passed the law
to clarify and restrict presidential power
under the Trading With the Enemy Act
of 1917, which had allowed presidents
to declare national emergencies in re-
sponse to domestic events.

In 1978, Carter handed further con-
trol to Congress when he signed into
law a bill — promulgated in response
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to the Watergate scandal — to provide
for appointment of independent coun-
sels to investigate the president or other
high-ranking federal executives.

Continued Conflict

ubsequent administrations pushed

for more executive authority, while
Congress and the courts claimed some
successes in keeping the president in
check.

In 1981, President Reagan (1981-
1989) fired 11,000 striking air traffic
controllers who were violating prohi-
bitions against strikes by federal em-
ployees, and in 1983 he unilaterally
ordered military forces into Grenada
to defeat communist forces. >

But his administration appeared to
step far beyond its constitutional bound-
aries when it conducted a secret deal
with Iran in 1981, in violation of an
arms embargo against the country, to
trade arms for 52 Americans held
hostage by Iran since 1979. As Reagan
disclosed in 1986, he had used profits
from the illegal arms sales to circumvent
congressional restrictions and funnel
aid to U.S.-backed paramilitary forces
in Nicaragua seeking to topple a leftist
regime. A special House-Senate inves-
tigative committee issued a critical report
on the so-called Iran-Contra affair, and
an independent counsel followed up
with a separate investigation.

Like his predecessors, President
George H. W. Bush (1989-1993) sent
military troops abroad without con-
gressional consent. After Iraq invaded
Kuwait in August 1990, Bush committed
U.S. troops to the Persian Gulf War in
compliance with a U.N. Security Council
resolution to force Iragi troops to with-
draw. Defense Secretary Cheney told
the Senate Armed Services Committee
that Bush didn’t need “any additional
authorization from Congress” to take
military action.

Subsequently, 54 members of Con-
gress challenged the president’s authority

in district court. While the court said
the case “was not ripe for judicial de-
termination,” it rejected several claims of
independent presidential authority. >
Bush ultimately asked Congress for
authorization for military action, and
Congress passed a bill on Jan. 12, 1991.
The war began five days later.

President Clinton (1993-2001) claimed
authority from the U.N. Security Council
and NATO to launch air strikes against
Serbian forces in Bosnia in 1993 —
Clinton later sent 20,000 ground troops
— and to join NATO airstrikes against
Serbian forces supporting the activities
of Slobodan Milosevic's government in
Kosovo in 1999. Clinton also used mil-
itary force in Haiti in 1994 to remove
the military regime.

Clinton faced restrictions in domestic
issues. In 1996, the U.S. Court of Appeals
for the District of Columbia Circuit over-
turned his executive order directing the
secretary of Labor to adopt rules en-
suring that federal agencies wouldn’t
contract with employers who had per-
manently replaced striking employees.
The court said the order conflicted with
the National Labor Relations Act. 5

And in 1997, the Supreme Court ruled
that a president could be sued while
in office for actions unrelated to his of-
ficial duties. That made way for ex-
Arkansas state employee Paula Jones to
file a lawsuit making sexual harassment
charges against President Clinton.

Post-9/11 Presidency

he terrorist attacks in the United

States that killed nearly 3,000 peo-
ple on Sept. 11, 2001, led the White
House and Congress to take steps to
ensure the administration could quickly
detain terrorism suspects and respond
to additional attacks. But those actions
also heightened concerns in Congress
and among the public about the pres-
ident’s unilateral control over American
military and security forces and intel-
ligence activities.



Obama Faces Fire on Marijuana Enforcement

Critics say be should use bis power to act on legalization.

erided by critics for his use of presidential power,

President Obama faces an opposite problem as well:

Legal scholars and congressional Republicans accuse
him of shirking his constitutional responsibilities over marijuana
legalization by choosing not to enforce federal drug law.

Many legalization supporters say Obama should exercise his
authority to reclassify the drug, which now falls under Schedule 1
of the Controlled Substances Act — the strictest designation —
which lumps pot with heroin as a highly addictive substance
with no accepted medicinal value. Obama has directed federal
prosecutors to selectively enforce the law, particularly in states
that have legalized the drug, but has said fully changing federal
law is a “job for Congress.” Outgoing Attorney General Eric
Holder agreed. !

Normally eager to exert authority over statutory issues,
Congress has tossed the problem back to the administration.
A group of House members — 17 Democrats and one Republican
— wrote to the White House last year asking it to reclassify
marijuana, citing the waste of “lives and resources . . . on
enforcing harsh, unrealistic, and unfair marijuana laws.”

Rep. Earl Blumenauer, D-Ore., who drafted the letter, said,
“I don't dispute that Congress could and should make the
change, but it's also something the administration could do in
a matter of days.” ?

The lack of federal action has left states butting heads, with
some having legalized recreational marijuana (Alaska, Colorado,
Oregon and Washington), decriminalized it (at least 18 states)
or permitted its medical use (23 states and the District of
Columbia) while others rely on federal law.

In December, Oklahoma and Nebraska sued Colorado, alleging
its 2011 legalization of marijuana makes it harder and costlier
to enforce their bans because residents can get the drug from
neighboring Colorado. 3 James Ching, a former supervising
deputy attorney general for California, said the lawsuit is important
because it raises the issue of whether the Obama administration’s
selective enforcement policy is constitutional. *

The Department of Justice has told federal prosecutors
to “not focus federal resources on individuals whose actions
are in clear and unambiguous compliance with existing state
laws providing for the medical use of marijuana.” Instead,
it has instructed U.S. attorneys to concentrate on such federal
priorities as “distribution to minors, the participation of criminal
enterprises and cartels, or the use of marijuana on federal
property.”

Immediately after the 9/11 attacks, Pres-
ident George W. Bush (2001-2009) issued
an executive order under the International
Emergency Economic Powers Act to block
the US. assets of terrorist organizations.

WWW. cqresearcher. com

He also defended his power to take
military action on his own, even while
working to push through Congress a res-
olution authorizing the use of force against
al Qaeda terrorist training camps and Tal-

The $1.1 wuillion spending bill that Congress passed in
December includes language barring federal agents from raiding
medical marijuana facilities in states where the drug is legal.

Ching said the federal government’s stance “doesn’t deal
with the [marijuana legalization] problem on a national basis
and yet this is the very purpose of Federal government.” ’

The White House has said research thus far is insufficient
to change marijuana’s classification under Schedule 1. In January
2014, the White House Office of National Drug Control Policy said
the attorney general has authority to change the drug’s designation
but is unlikely to do so, “given the current science.” ®

The administration’s “enforcement discretion,” according to
the Congressional Research Service (CRS), a nonpartisan group
that advises lawmakers, is “a legal doctrine that generally shields
executive branch enforcement decisions, including the determi-
nation of whether to initiate a criminal, civil or administrative
enforcement action, from judicial review.”

Other administrations have used nonenforcement to achieve
policy goals, according to CRS. The administration of Republican
President George W. Bush selectively enforced certain environ-
mental, product safety and civil rights laws, the administration
of Republican President Ronald Reagan was accused of deliberately
failing to enforce antitrust statutes and the Clinton administration
was accused of not enforcing certain gun safety laws. ’

Now Republicans say Democrat Obama is doing the same
thing when he chooses not to enforce marijuana laws.

! Nicole Flatow, “Federal Law Treats Marijuana as Worse Than Cocaine, And
Obama Says He'’s Not going to Change That,” ThinkProgress.org, Jan. 31, 2014,
http://tinyurl.com/mhtfttv/.

2 Steven Nelson, “18 Congressmen Ask Obama to Reschedule Marijuana,”
US. News & World Report, Feb. 12, 2014, http://tinyurl.com/16yznep.

3 “States That Have Decriminalized,” NORML: Working to reform marijuana
laws, undated, http://tinyurl.com/o5tsjxj; “23 Legal Medical Marijuana States
and DC,” ProCon.org, updated Jan. 8, 2015, http://tinyurl.com/y2tyn7g; and
James Ching, “Supreme Court Pot Fight Threatens Administration’s Exercise
of Executive Discretion,” Law.com, Dec. 21, 2014, http://tinyurl.com/kvslgzg.
4 Ching, ibid.

5> Todd Garvey, “The Take Care Clause and Executive Discretion in the En-
forcement of Law,” Congressional Research Service, Sept. 4, 2014, http://tiny
url.com/q3v7fx4, p. 1.

6 Jonathan Topaz, “The new clash over cannibis,” Politico, Jan. 11, 2015,
http://tinyurl.com/p7mkazw.

7 Ching, op. cit.
8 Flatow, op. cil.
9 Garvey, op. cit.

iban military posts in Afghanistan. Congress
passed a resolution on Sept. 14 — three
days after the attacks.

Within weeks, Congress had passed
the USA PATRIOT Act, which permitted
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the blocking of foreign financial assets
in the U.S. during a pending investigation,
increased penalties for terrorism and ex-
panded federal law enforcement powers
in terrorism-related investigations. Bush
also issued an executive order authorizing
military tribunals — not used since World
War II — to try noncitizens suspected
of terrorism. Five years later, the Supreme
Court ruled that Bush’s order violated
both the Uniform Code of Military Justice
and the Geneva Conventions.

Supreme Court ruled that detainees
could challenge their confinements in
federal court.

In December 2005, however, Con-
gress negated that decision by passing
the Detainee Treatment Act, which de-
clared that “no court, justice or judge
shall have jurisdiction” to consider a
habeas corpus petition filed by any
Guantanamo detainee.

As a senator and presidential can-
didate, Obama had criticized Bush for

\ e
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Opponents of the Keystone XL pipeline demonstrate in front of the White House
on Jan. 10, 2015. Under the broad, much debated guidelines of Article 2 of the
Constitution, presidents have used executive orders, vetoes and other tools to
deal quickly with emergencies or attain their policy goals. On Feb. 24 Obama
vetoed legislation authorizing construction of the controversial oil pipeline,
which would transport crude from Canada to Texas.

In June 2002, Bush warned of a
possible pre-emptive nuclear strike from
Iraqg, claiming Iraqi dictator Saddam
Hussein had amassed weapons of mass
destruction that posed a threat to the
United States and others. Lawmakers
warned Bush not to act without their
consent, and the House and Senate
ultimately granted authorization for
“necessary and appropriate” force.

Later, the Bush administration came
under fierce criticism after allegations
surfaced that it was abusing and tor-
turing suspected terrorists captured in
Afghanistan and Iraq and held at Guan-
tinamo Bay, Cuba. In June 2004, the
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taking actions without congressional ap-
proval and pledged to work with Con-
gress on a variety of issues. But partisan
gridlock led him, in the fall of 2011,
to tell advisers that “the administration
needed to more aggressively use ex-
ecutive power to govern in the face of
congressional obstructionism,” using the
slogan, “We Can’t Wait.” 57

Obama issued executive orders or
memoranda to regulatory agencies af-
fecting a variety of domestic and foreign
policies, but Republicans fought back.
When Obama claimed authorization from
the Security Council and NATO allies to
bomb Libya, 10 members of Congress

filed suit, arguing he had violated the
Constitution and the 1973 War Powers
Resolution. But in October 2011, a district
court ruled that the lawmakers lacked
standing to bring the case — meaning
they could not prove personal injury
from the president’s actions. And courts
have long ruled a member of Congress
doesn’t have “legislative standing” to sue
the executive. >

The Obama administration also issued
a number of rules, including those to
reduce climate change, improve school
lunches, name the sage grouse an en-
dangered species, reduce the number
of hours truckers can work and change
a section of the Dodd-Frank financial
regulatory law. Congress responded with
a series of policy riders attached to the
fiscal 2015 funding bill that reversed
several of his initiatives. >

Congressional Republicans repeatedly
vowed to block the administration’s pro-
posals, and the Senate — following a
practice that began in 2007 — held
brief so-called pro forma sessions that
prevented the White House from making
recess appointments. But in January
2012, just after such a session ended,
Obama made four recess appointments,
including three to the National Labor
Relations Board, which had been unable
to function because of vacancies on the
five-member board. The Office of Legal
Counsel declared that such pro forma
sessions didn’t interrupt a valid Senate
recess, but the D.C. Circuit ruled in Jan-
uary 2013 that the appointments were
unconstitutional because they were not
technically made during a recess. @

Last December, a month after an-
nouncing executive actions on immi-
gration, Obama secretly authorized a
prisoner swap with the Cuban gov-
ernment for two Americans and pledged
to ease a 54-year-old trade and travel
embargo against the country. Several
leading Republicans contended the
move in part would change longstand-
ing policy set by Congress and would
reward the Cuban government for its

Continued on p. 234
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ather than abide by the will of Congress and faithfully

enforce existing immigration laws, the president has

twisted the concept of “prosecutorial discretion” to im-
plement his own policy preferences. He did this by unilaterally
deferring deportations and- granting work permits for undocu-
mented parents of U.S. citizens, legal permanent residents and
children brought into the country illegally.

As commander in chief, the president has broad authority
in national security and foreign affairs, but his powers on do-
mestic issues are much more constrained. Article II, Section 3
of the Constitution makes clear that the president is to enforce
laws passed by Congress, and to see that those laws are
“faithfully executed.” President Obama himself has, in the past,
reminded supporters of this fundamental limitation on his
power when it comes to enforcing the nation’s immigration
laws as written.

Now the president has reversed course, arguing that con-
gressional refusal to adopt his immigration reforms leaves him
no choice but to act alone. He is not the first president to try
to substitute his own will for that of Congress: Richard Nixon’s
attempt to impound federal funds for programs he did not
wish to implement was unanimously struck down by the
Supreme Court in Train v. City of New York. The president,
the Court held, must carry out Congress’ objectives and exe-
cute the full scope of budgeted programs.

President Obama justifies his actions as merely an exercise
in “prosecutorial discretion,” but he has turned that notion on
its head. Under normal circumstances, the law applies to every-
one, but prosecutorial discretion allows a prosecutor, on a
case-by-case basis, to say that the law will not apply to some
individual, based on exceptional circumstances. In this case,
however, the president has decreed that the law will not apply
to an extremely large group of people, but that it might apply
to someone in that group based on exceptional circumstances.

Article I, Section 8 of the Constitution plainly grants Con-
gress exclusive authority to establish federal immigration laws.
President Obama can try to persuade Congress to amend
those laws, but he cannot simply implement his policy prefer-
ences by executive fiat.

Obama’s unprecedented action undermines the rule of law
and fundamental principles of separation of powers designed
to protect our liberties and assure “a government of laws, not
of men.” By failing to faithfully execute the law, the president
has set a very dangerous precedent.
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he president’s executive actions on immigration are limited,

contingent on statutory authority and prosecutorial discre-

tion, and temporary. They can be neutered or replaced by
legitimate congressional lawmaking or a successor in the White
House. This is less a power grab than an acknowledgement that
the country is far from the post-partisan politics that he promised
in his initial run for the presidency. That acknowledgement, how-
ever tardy, is welcome. Until we as a country face up to the de-
structiveness of our asymmetric partisan polarization, there is little
chance of improving our dysfunctional government.

The crocodile tears in reaction to President Obama acting
well beyond his constitutional authority and destroying
prospects in Congress for bipartisan agreement on a range of
pressing public problems, including immigration, are laughable.
The president has faced unified and unrelenting opposition
from Republicans in Congress since the first day of his presi-
dency, following his sweeping victory and that of his fellow
Democrats in Congress in the 2008 election.

Republicans have never accepted the legitimacy of his presi-
dency or demonstrated any willingness to enter into negotiations
with him to deal with the Great Recession, stagnant wages, seri-
ous flaws in the regulation of financial services, unsustainable
health care costs, a deteriorating infrastructure, climate change
and a widely acknowledged broken immigration system. Instead,
since the 2010 elections returned the GOP to the majority in the
House, they have engaged in unprecedented and irresponsible
brinksmanship and hostage-taking that have threatened the full
faith and credit of the country, weakened the economy and pre-
cipitated a sharp decline in the public’s trust in government.

Now that the president has decided to use his well-documented
constitutional and statutory authority to ease temporarily one of
the most difficult and painful problems facing the country, Re-
publicans are shocked, yes shocked, that he would “poison the
well” and destroy . . . bipartisan comity in the new Congress.

Let’s get serious. Republicans used their majority foothold in
the House to guarantee that Congress would be the graveyard
of serious policymaking, a far cry from the deliberative first
branch of government designed by the framers. They have re-
duced the legislative process to nothing more than a tool in a
partisan war to control the levers of public power. The cost of
such unrelenting opposition and gridlock is that policymaking
initiative and power inevitably will flow elsewhere — to the
executive and the courts.
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Was President Obama right
to ask Congress for authority
to use military force against
ISIS, or should he have
proceeded without it?

Source: “CNN, ORC International Poll,”
CNN/ORC International, Feb. 12-15, 2015, p. 7, http.//tinyurl.com/mf593xw

Most Want Obama to Ask Before Attacking ISIS

More than three-fourths of Americans said President Obama was
correct in asking Congress in February to authorize the use of
U.S. military force against the Islamic State (also known as ISIS or
ISIL), according to a CNN/ORC International poll.

Military force
without
authorization

Right to
- ask for
authority

No opinion

Continued from p. 232

poor human-rights record. They vowed
to closely manage the loosening of
diplomatic relations. =

CURRENT
SITUATION

Unforeseen Circumstances

acing a GOP-controlled Congress,
Obama says he will exert executive
authority when lawmakers fail to act in
areas of domestic and foreign policy,
even while assuring voters he will attempt
to reach across the aisle to Republicans.
Meanwhile, Republicans vow to keep
a check on Obama’s unilateral actions.
Obama in his 2015 State of the
Union address indicated he would pur-
sue specific policy goals in the face
of Republican opposition in Congress,
such as blocking approval of the con-
troversial Keystone XL oil pipeline. The
House and Senate subsequently cleared
a bill approving the pipeline, which
Obama vetoed on Feb. 24. ¢!
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The administration continued to de-
velop rules to implement Obama’s plan
to bar the deportation of millions of
undocumented immigrants until a fed-
eral district judge in Texas issued an
injunction temporarily barring the plan.
(See sidebar, p. 228.) The White House
continues to chip away at the 54-year-
old embargo against Cuba, while political
disagreements in Congress make it un-
likely lawmakers will fully lift travel and
trade restrictions. %2

On Feb. 11, the president followed
up on his State of the Union request for
congressional authorization for the use
of military force against the Islamic State
(also known as ISIS or ISIL), proposing
a resolution authorizing force months after
he had ordered airstrikes. He said he al-
ready had authority to act on his own,
but that he believed a “bipartisan autho-
rization of the use of military force (AUMF)
against ISIL would provide a clear and
powerful signal to the American people,
to our allies, and to our enemies that
the U.S. is united behind the effort to
degrade and ultimately defeat ISIL” 3

Obama’s draft resolution would re-
peal a 2002 authorization for President
Bush to take action in Iraq — which
was broad and open-ended. But it
would leave in place the 2001 AUMF
under which Obama and Bush claimed

authority to enter a range of other
skirmishes and institute various national
security measures.

Many have questioned such authority
for continued military actions under that
resolution, and two Democratic members
of the Senate Foreign Relations Committee
in February introduced legislation to re-
peal the law. “By leaving in place the
2001 AUMEF, Congress could be autho-
rizing a state of perpetual war and giving
this president and future presidents a
blank check to keep America at war,”
said Sen. Ben Cardin of Maryland. *4

Obama said his proposed war res-
olution was an effort to head off the
open-ended warfare the public in recent
years has decried. “As I've said before,
I do not think the U.S. should get in-
volved in another prolonged ground
war in the Middle East,” he said in Feb-
ruary. “That is not in our national security
interests and it's not necessary” to beat
ISIS. But, he said, the resolution would
give the administration flexibility to deal
with unforeseen circumstances. ©

Several polls indicate that Americans
support Obama’s proposal. An NBC News/
Marist poll shows that 54 percent of
respondents want their member of Con-
gress to vote for the proposed resolution.
But it also indicates that views on
Obama’s plan to combat ISIS are mixed:
45 percent have a “great deal” or a
“good amount” of confidence, while
48 percent have little to no confidence. ®
A CNN/ORC International survey released
Feb. 16 found that 57 percent said they
disapproved of Obama’s handling of ISIS,
up from 49 percent in September. ¢

Republican leaders in Congress are
seeking various avenues to block Obama’s
initiatives, and their power struggle with
the president is on prominent display as
they consider his request for authorization
of military action against ISIS.

Republicans complain that by setting
a three-year time limit and not seeking
authorization for ground forces, Obama
is not requesting enough flexibility.

House Speaker Boehner pledged a
thorough review of the proposal: “We’re



going to have discussions, we're going
to have a thorough hearing, we’re going
to have a big debate and how that
turns out, I think it’s too early to predict,”
he said. “To do this correctly, T think
we're going to have to have bipartisan
support on both sides of the Capitol,
so there’ll be a lot of discussions.”

Many observers worry about further
gridlock. Former Defense Secretary
Leon Panetta said on CNN: “If they
wind up not being able to deal with
this war authorization . . . that sends
a terrible message to the world.” %

Republicans are also trying to block
Obama’s actions on immigration by
trying to defund the executive order,
remove the president’s discretion to
grant immigrants work permits and
other benefits or prohibit the executive
branch from exempting whole cate-
gories of newcomers from immigration
law. (See sidebar, p. 228.)

In the Courts

L awmakers, legal analysts and schol-
ars are awaiting Supreme Court ar-
guments in King v. Burwell, challenging
an IRS rule governing implementation
of the 2010 Affordable Care Act’s federal
subsidies for low- and middle-income
individuals buying health insurance on
health insurance exchanges. The rule
grants subsidies to those purchasing
policies on state or federally run ex-
changes, but the suit claims the law —
known as Obamacare — only allowed
subsidies for policies bought through
state exchanges. The executive branch,
the lawsuit contends, abused its authority
by issuing rules to extend the subsidies
to cover the federally run exchanges
— a provision not granted in the con-
gressionally approved statute. ©

In another case before the Supreme
Court, House GOP leaders say Obama
usurped Congress’ constitutional power
by delaying enforcement of an Afford-
able Care Act mandate that employers
offer workers health insurance. 70
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Meanwhile, 26 states have sued the
federal government, arguing that Obama’s
executive actions on immigration are un-
constitutional and violate “the will of the
American people.” A federal judge in
Texas on Feb. 16 issued an injunction
temporarily blocking Obama’s action halt-
ing the deportation of undocumented
immigrants. 7! House Republicans also
pledge to sue the administration over
its executive actions on immigration.

Republicans remain encouraged their
efforts to block the president through
the courts will succeed, citing the
Supreme Court’s rebuking of Obama
after he attempted to make recess ap-
pointments to the National Labor Re-
lations Board in 2014. 72 -

OUTLOOK

Continuing Contention

Many experts say the debate over
presidential power will grow more
heated because of partisan tensions and
global conflicts over terrorism.
Portland State’s Cooper says “history
shows us we always will have partisan
debate” and that Congress should make
sure presidents don’t wander too far from
their appropriate role as defined in the
Constitution. But, he says, “when [the
issue] becomes heavily ideological and
partisan as it has become now, that’s not
helpful. That's destructive. That only stirs
conflict to mobilize one’s political base
. and it weakens institutions.”
Funke of Lewis and Clark Law School
says Congress needs to function as the
nation’s founders intended rather than
allow partisan battles to continue to
stymie the legislative process. “I would
hope the gridlock is a temporary prob-
lem, rather than institutional,” he adds.
C. Boyden Gray, former White House
counsel under President George H. W.
Bush, said he believes the courts likely

will check the president’s attempts to
maximize his executive authority until
the balance of power among the three
branches of government shifts again. 73

But The Constitution Project’s Fisher,
who attributes much of the president’s
expansion of powers in foreign affairs
to the courts, says, “I can’t imagine
the courts bringing it in check.”

Some see little change in the balance
of powers — particularly in foreign
policy — because the public and Con-
gress often support presidential initia-
tives in that realm. Matthew Dickinson,
a political science professor at Middle-
bury College in Vermont, said Congress
likely will continue to allow Obama’s
expanded use of drones to attack for-
eign terrorists, for example, because
lawmakers may want “the president to
take the onus of responsibility” on such
“politically costly” matters. 74

American University’s Lichtman be-
lieves today’s debate is purely partisan.
If political parties in the next adminis-
tration are reversed — with a Republican
in the White House and Democrats lead-
ing Congress — then Democrats will
complain of an unconstitutional grab of
presidential power, he and others say.

The Cato Institute’s Pilon doesn’t
see a trend in the growth of presidential
power. Each president has different
leadership styles, and Obama’s influence
over domestic policy is unique to his
administration, he says. Pilon criticizes
Obama for failing to communicate with
Congress and to keep it apprised of
his activities, foreign and domestic, and
in doing so securing lawmakers’ sup-
port. “Not doing so is asking for political
trouble,” he says.

“The exercise of presidential power
“is going to vary from executive to ex-
ecutive,” says Georgetown University’s
Cole, who contends that Obama has
shown a willingness in many areas to
curtail his actions. “Some argue that once
the executive takes power, he never
gives it up,” he says. “I think the history
of the Bush administration and the
Obama administration contradicts that.”

March 6, 2015 235



PRESIDENTIAL POWER

Adds Cole, “This will always be an
issue of contention in American politics,
and it should be” u
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